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SECTION mm

FIRST DAY
VIRGINIA BOARD OF BAR EXAMINERS
Roanoke, Virginia
July 27, 1976

1.
On Hay 2 3, 19 75, Janet Knox filed her motion for judgment
in the Circuit court of the City of Danville against Timothy Turner,
seeking damages for personal injuries alleged to have been received
by her as the result of a collision between the automobile in which
she was a passenger, and a truck owned and operated by Turner, at an
intersection in Danville on January 22, 1975. The notice of motion
for judgment with a copy of the motion attached was duly served on
Turner on Nay 27, 1975.

~
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On June 10, 19 75, the defendant filed in the United States
District Court for the ~·7estern District of Virginia, a petition and
bond for the removal of the case to that Court, claiming diversity
of citizenship. A copy of the petition was filed in the Clerk's
Office of the Circuit Court of the City of Danville, and notice of
the filing of the petition and bond was mailed to Janet I\nox's attorney on June 10, 1975, all in accordance with the Federal statute.
On June 21, 1975, the defendant Turner filed in the United States
District Court his answer to the motion for judgment. A copy of this
answer was mailed to Janet Knox's attorney, and a copy mailed to and
filed by the Clerk of the Circuit Court of the City of Danville.
Thereafter, by order entered by the United States District
Court on August 8, 1975, the case was remanded to the Circuit Court
of the City of Danville on the ground there was no diversity of citizenship. A copy of the order remanding the case was received and
filed in the Clerk's Office of the Circuit Court of the City of Danville on August 10, 1975.
On August 20, 1975, the Circuit Court of the City of Danville, on motion of the plaintiff Janet Knox, and without notice to
the defendant, awarded judgment in her favor by default and fixed
August 27, 1975, as the date for hearing evidence to determine the
<amount of damages. After hearing evidence on the matter of damages,
the Court granted judgment in favor of the plaintiff Janet Knox for
$12,500.
Upon learning that judgment had been granted, the attorney
or Timothy Turner filed a motion to set aside the default judgment
n September 2, 1975, asserting that the Court erred in entering judg~nt by default, and in hearing evidence as to damages without notice,
ince he (Turner) had filed his answer to plaintiff's motion for judg~nt in the United States District Court within 20 days from the filng of the petition and bond for the removal of the case to that Court.
Dhat should have been the r~ling of the Court on
Turner's motion to set aside the default judgment?
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2.
Acme Casualty Company, a Delaware Corporation with its principal office in ~.Vilmington, Delaware, executed as surety a performance
bond, '"ith Caldwell, a contractor and citizen of Virginia, as principal. The bond ran in favor of the TO\'m of ~Vise as obligee on a contract which Caldv1ell held with the Town for construction of a new municipal building which was to be completed by !-lay 1, 1975. Caldwell
encountered financial difficulties and defaulted on the partially completed contract in January of 19 75. As the result, .Acme paid the Town
$150,000 covering the cost of completing the contract.
Acme filed a complaint in the u. s. District Court for the
western District of Virginia on September 1, 1975, against Caldwell,
;',seeking reimbursement, pursuant to the terms of the bond, for the
~$150,000 \V'hich it had been compelled to pay by reason of Caldwell's
~default.
The trial of this case resulted in a judgment in favor of
against Caldwell.
On May 2, 1976, Cald,'/ell filed a complaint against Acme in
e u. S. District Court for the Western District of Virginia, the
'rst count of the complaint seeking the recovery of $10,500 on the
ound that Acme had made an overcharge in this amount on the bond
.emium previously paid by Caldt'.7ell, and the second count seeking revery of $300,000 for damages to Cald\.,rell's reputation and credit re+ting from certain alleged slanderous and malicious threats made by
e during June of 1975, in an attempt to force Caldwell to properly
form his contract.
Acme filed a motion to dismiss both counts of the complaint
he ground that Caldwell was precluded from asserting such claims
e he did not do so in the prior action.
How should the Court rule on the motion as to
(a) the count seeking the recovery of the alleged premium overcharge; and (b) the count
seeking recovery for damages on account of the
alleged slanderous and malicious conduct?
Thomas Andrews was being tried in the Circuit Court of Bland
an indictment charging him with armed robbery. Hhen the Comand the defendant had both rested their cases, the Court took
s and the Judge and counsel entered the Judge's chambers for the
of considering the instructions. There, the instructions were
at length and the Court, by proper notation on each instruction
' indicated the instructions which would be granted and refused.
s was done in the absence of the defendant and without any obfrom his attorney.
Thereafter, the Court reconvened and, in the presence of
' the Court read to the jury the instructions which it had degrant. The Commonwealth's Attorney and the attorney for
then presented their arguments to the jury, after which it re-
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tired to deliberate. While deliberating, the foreman sent a message
to the Judge asking that the jury be allowed to hear the testimony of
one Billips, a man one of the witnesses had testified was present at
the time of the alleged offense. Upon receiving this message, the
trial Judge advised the Commonwealth's Attorney and Andrews' attorney
of the jury's request, and, after discussing the matter with the attorneys, sent a written message to the jury which read as follows:
11

You must base your verdict upon the evidence and
the instructions before you."

Andrews was not present when the message from the jury ~:ms
received by the Judge, or during the subsequent discussion between the
Court and the attorneys, or when the message from the Court was dispatched to the jury, and no objection was made to this procedure by
Andrews' attorney.
After the jury had returned a verdict of guilty, and fixed
Andrews' punishment at ten years in the penitentiary, his attorney
'moved the Court to set aside the verdict and grant a new trial on the
ground that. Virginia Code § 19.2-259 provides that "A person tried for
a felony shall be personally present during the trial***. 0
The Commonwealth's Attorney resisted the motion on the folgrounds:
(a) The consideration of instructions in chambers did not
onstitute a part of the trial.
·
(b) The message from the jury to the Court and the Court's
ply to the jury did not constitute a part of the trial.
(c) In any event, the failure of Andrews' attorney to ob'ct to either procedure prior to the verdict constituted a waiver of
e statutory requirement.
What should be the Court's ruling on each of the
positions advanced by the Commonwealth's Attorney?
4.
On May 30, 1975, John Hare filed a motion for judgment
:!.nst Harry Fox in the Circuit Court of Botetourt County, seeking
ges for personal injuries received in an automobile accident which
occurred in Botetourt County on Barch 3, 1975.
•

Process, consisting of the notice and a copy of the motion
udgment, was issued and placed in the hands of the Sheriff of
ourt County for service, who r.1ade his return on June 5, as fol"Not executed. Harry Fox could not be
found within my bailiwick.
(S) Joseph Doakes, Sheriff of Botetourt County"
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Upon investigationv Harry's attorney learned that Fox had
obtained employment at an automobile plant in Detroit and had moved
from his home in Botetourt County to that City. Knowing that Fox had
a number of relatives residing in Botetourt County of whom he was very
fond and would likely visit from time to time, Hare and his attorney
decided that they would be on the alert for such visits and have Fox
served with the process on some occasion while in Botetourt County
visiting relatives. Fox did return to Botetourt County for a visit
with relatives on July 20, 1976, at which time the process was served
upon him in person by the Sheriff of Botetourt County,
Fox consults you and seeks your advice as to whether he is
bound by the service made by the Sheriff.
Nhat should you advise?
5.
Allen Allenby owned a tract of land in rJelson County, Virginia contiguous to a farm owned and operated by Stephen Squires.
The Squires farm was at the intersection of a primary and secondary
road t'lhile the Allenby property fronted only on the secondary roadway.
There was, however, an old roadway across a portion of the Squires
.property by which Allenby could reach the primary road. Allenby contended that this was a public roadway over which he was entitled to
travel. Squires disagreed and filed a suit in the Circuit Court of
elson County seeking a declaratory judgment decreeing that there was
o public roadway, and that instead, he, Squires, was the fee simple
vner of the property allegedly occupied by such roadway and could
iose the roadway at will. The matter was referred to a Commissioner
n Chancery l1vho heard the witnesses ore ten us. During the hearing
ere was a sharp conflict in the evidence as to whether and to what
tent any public road officials had worked on the roadway, which the
mmissioner believed to be the controlling issue under the applicable
atute. At the conclusion of the hearinq the Commissioner filed his
port making certain factual findings and concluding that under the
licable law no public roadway had been established.
Allenby filed timely exceptions to the Commissioner's ret. and the matter was argued before the Judge of the Circuit Court
~ing as Chancellor.
After consideration of a transcript of the
~ence and argument of counsel, the Chancellor entered a decree
aining the exceptions to the Commissioner's report, and finding
'\: the evidence, viet·1ed as a whole under applicable law, supported
_decision that a public roadway had been established_. Squires
appealed, contending that the Chancellor was bound by the findof the Commissioner because he alone had heard the witnesses
ify.
How should the Supreme Court rule on Squires'
contention?
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6.
Sadie Smith was a vrealthy wictm-1 ,.,ho resided in Richmond~
Virginia wi tlt a uinter :1ome in Paln T.3ea.ch, Florida. Glrn hnd three
sons~
George, ~:1ho resided in Fairfa~c County, Virginiu.1 Sam, who
lived in Chicago, Illinois; ~md Fred, ~·Those hor.1e Nas in SaltLat:e City,
Utah. Sh2 and George mmed, as joint tena.1ts 11i th the right of: sur-·
vivorship, a trnct of land in Helson County, Virginia. Confederate
Camp Corporation, of ~ranklin, Virginia becane interestec in the
Nelson County acrca<Je, determined that the title ~·ms vested in Sadie
and George, and Hrote George, NlW hac1 been paying the tax bills on
the propert:;, inqniring as to \1hcther he and his mother ~wuld sell
the property for :ns, 01)0.
Upon receipt of the inquiry, George forwarded th(~ letter to his mother, •,1110 at the tiwe NaG vacationing in
Florida. nc ~1rote to Confederate Camp t~1at he llad for-rnrcbd the
letter to his mother, saying '1 :::;ho mi9ht ho inten~ste<} in selling the
property. ' 1 Sadie tllc11 uroto to Confel\erate Camp saying she wanted
the advice of her sons and had 11 spoken to eac~-i of my sons except Fred
and if Fred is agree a!) le we ·1;1ill sell for :;; 32, 50Q. You nay want to
.contact Fred directly.•; Confederate Car:i.r> then called Fred who said
· t was up to his mother and if she ".·rn.s a'}reeable r he was sure it \V'a3
11 right vritll all th.2 sonso
Fred also T:Jrotc his mother saying he
greed to the sale. Confederate Ca111n thsn tenderecl. to SacJ.ie a
ritten contract providing for a sal; for $32,500, together with a
1,00') binder c:.1eck.
Sadie accepted the check and signed the conract for herself and Georse. Hhsn the deed was prepare cl and sub' tte<l to George he refused to sign saying that the property was
rth 050,000 at a ninir.mm. Confederate r,amp then brought suit
ainst SaC:ie Smith ancl George for specific performance o George dended on the basis that he never nade any contract with the corporain response to which Confederate Canp asserted that Sadie had
George a3 his agcnto
\Jas George bound under the contract?

.7:
John Jonas operated a delivery service in Charlottesville,
ini.a · ~:~P. v•as asked to deliver tuo ~)acJ~ages for Srncl ter anc~ Forge
llers: One, a gold watch, to t~rn Doan ot the Lau School at the
ersity of Virqinia; and tho other, a crystal clecanter to Paul
n Wh<;> lived in l~Gswick.
John han a hac <lay. :::::n route to the Law
pl his car was involved in a mutual fault collision at the interl.on of P.outes U. S. 2 9 an(l 2 51 u3 a result of \V'llich the glass der '''as shattered. cJhile h~ rras discu::ising tllC accident ':Ti th the
e, someone stole the other package from the car.
Is John lic:i.ble for th~ loss of either or both of
the two iteras?
In an action cor.ncnced in the Circuit court of Pairfax
Virginia, ~Jilliam Thomas recovered a judgment against Jack
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Peterson in t~1c ar.:i.ount of $1'.J,000. 'rhomas consults you and seeks your
advice as to whether the judgment is collectible. l\n investigation
revGals ~ that Peterson mmc no property; that one year before Thomas
consultecl you, Peterson had tieen struck by an automobile ovmed and
negligently operated '::Jy his brother, a man of considera0le wealth,
that Peter3on sustained serious personal injuries1 that Peterson had
not sued his brother; and that Peterson stated many times that he
never would sue his brother for the injuries he sustained. After advising Thomas the results of the investigation, he asked you by what
means, if any, he may proceed against Peterson's wealthy brother to
effect collection of the judgment that he obtained against Peterson.
What •1rould you advise?
9.
John Richman obtained a judgment against William Poorman in
the amount of $15,000, which judgment constituted a li~n on a farm,
t_nown as 11 Grcentree,n ownecJ. by Poorman. On January 5, 1976, Richman
iled a bill in equity to enforce the judgment lien against the farm
wnecl by Poorman. Poorman filed an answer to the bill of complaint
'n which he a.U.mitted the averments therein contained, and for addiional ans'.,1er thereto he averred that William Pratt, John Bagley and
,omas Baxter had, in that order, obtained judgment liens against
reentree" prior to tz1e date that Richnan had obtained his judgment.
ter revi~1ing the hill of complaint and the answer filed by Poor11, the Chai1cellor, over the objection of Poorman, entered an order
reference on February 5th by which the court directed a Master Comc::sioner in Chancery to ascertain and report~ the fair maJ'.'ket value
11
Greentree 11 i the liens against "Greentree" anu the order of their
ority; and \lhether the rents and profits from the operation of the
~would be sufficient to pay the lien debts within five years.
By
Ve of court, over the objection of Poorman, Pratt, Bagley and
ter \·1ere permitted to and clid file answers in the suit asserting
i.r liens on March 15: 1976. The Haster Commissioner, after hear. evidence, repartee: on Jtme 1: that ti Greentree ?rl1ad a fair market
e of ~30,000; that Pratt had obtained a judgment against Poorman
pril 10, 1974, for $10,000, •;-1hich constituted a lien on 11 Green-.
i:; that Bagley had obtained a judgment against Poorman on tJlarch
74, for $5,000, which constituted a lien on "Greentree", that
~r had oi.Jte,ined a judgment against Poorman on [1Iarch 10, 1956; for
00~ that Richman obtaineC: a judgment against Poorman on May 8,
for $15,000; and that the rents and profits from the operation
e farm, within a period of five years, would not pay the lien
against the property. Thereafter Richman and Poorman, by leave
rt, each filed a plea of the statute of limitations to the claim
mas Baxter. Also, Richman filed an exception to the CornmissiontPort on the grounds (a) that the Court did not have authority,
.is objection, to refer the cause to a Master Commissioner for
YP~se of ascertaining and reporting the liens and the order of
priorities, (h) t~at his claim was entitled to prioity in payecause he had commenced the suit an.d thereby obtained a prefer-
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ence, and (c) that the enforcement of the lien obtained by Baxter was
barred by the statute of li~itations. Poorman filed an exception to
the Commissioner's Report o:t the ground that the lien obtained by
Baxter was barred by the statute of limitations.
How should the Court rule:
1. On Richman's o~jection to the entry of the order of
reference, and his exception to the Commissioner's Report on the
ground that tlle court lacl:er:l nuthori ty to enter the or<'ler of reference?

2. On Richman's exception to the Co1'(1missioner's Report on
the ground that Richman had obtained a preference by commencing the
suit to enforce his lien?

3. On Richman?s olea of the statute of limitations, and
his exception to the Commissioner's Report in reporting that Baxter's
lien had priority over th2,t of Richman?
~.
On Poorma.n's plea of the statute of limitations and
his exception to the Commissioner's Report in reporting that Baxter's
lien had priority over that of Richman?

In 1964, Larry Livermore gave to his wife, Ida Livermore,
shares of the common stock of Livermore, Inc.p a business corpotation organized by Larry Livermore. In June, 1974, Ida Livermore
om..rnenced a suit against her husband. in the Circuit Court of Hanover
ounty, Virginia, charging him with adultery. Larry Livermore tried
o effect a reconciliation with his wife, stoutly ~enying that he was
uilty of adultery. Failing in his attempt for a reconciliation, he
~led an answer denying th~ charges of adultery and he also filed a
ross bill ci1arging his wife with desertion. Before the date set for
hearing ore ten us the parties and their attorneys met in a.'"1 effort
o resolve their dif ferenc-2s. As a result of this meeting a written
ntract was entered into between the parties reciting that in conideration of the wifevs agreenent to assign and deliver to her husnd the 100 shares of stock in Livermore, Inc., Larry Livermorei
reed to dismiss ~is cross bill see~ing a divorce on the grounds of
sertion. The day after the agreement was entered into by the pares, an order l,vas entered dismissing Larry Livermore's cross bill
rsuant to a written motion filed in the cause by Larry Livermore.
though i:lis wife's bill of complaint was not dismissed and the
it remained on t~1e docket, Ida Livermore, because of her health,
t to California one month after the cross bill was dismissed.
er remaining in California for the time required to give a Calinia ·':;ourt jurisdiction she obtained a divorce from her husband on
ground of mental cruelty. Shortly after obtaining the California
orce Icla Livermore returned to Hanover County to visit her mother
10.

Page :'.:ight
and, while visiting in that County, Larry Livermore filed a suit in
equity against her for the purpose of enforcing the contract and
requiring her to transfer and assign and deliver to him the 100
shares of stock in Livermore, Inc. fl,, CO.?Y of the written contract
t:ms filed with tile .bill of complaint.
Ida Livermore filed a
demurrer to th~ bill of complaint assigning as a ground of demurrer
that the contract Has not supported by a valuable consideration and
was therefore unenforceable.
aow should the Court rule on the demurrer?

SECTION TWO

FIRST DAY
VIRGINIA BOARD OF BAR EXAMINERS
Roanoke, Virginia
July 27, 1976

1.
William Green, a citizen and resident of Virginia, entered
into a written contract with Max Blue, a citizen and resident of West
Virginia. By the terms of the contract, William Green agreed to sell
and Uax Blue agreed to buy Green's 500 acre farm, situate in Virginia,
known as "Ferndale." When the time of the performance of the contract arrived, Blue tendered payment of the purchase price and demanded that Green execute and deliver a general warranty deed to him
for the farm. Green declined to accept the purchase price and refused to deliver a deed for the property. While Green was on a hunting trip in West Virginia, Blue commenced a suit in equity against
Green in that State for specific performance of the contract of sale,
and process was served on Green while in West Virginia. Green answered the bill of complaint, raising certain defenses which were
overruled by the court. The court entered a decree granting specific
performance of the contract and the decree of the court ordered that
a Special Commissioner of the court execute and deliver to Blue a
deed conveying the farm "Ferndale." The Special Commissioner, pursuant to the decree, did execute and deliver a deed to "Ferndale" to
Blue. Green consults you and inquires whether Blue has acquired
title to the farm "Ferndale," and whether he must be permitted to
take possession.
What would you advise?
2,
Super-Strong Metal Fabricators supplies structural steel
to various commercial contractors. Super' s ,,..rritten standard contract
requires that the materials furnished be paid for within thirty days
iOf delivery.
One buyer, Global Construction Company, in recent
months began to be late in paying its bills.

Before payments under prior contracts became due, SuperStrong entered into another written standard contract with Global
for shopping center steels, delivery to begin on September 20, 1976.
Super's sales manager has
ources that Global is on the brink
l1at Global is more than six months
cntracts, and thinking that he can

heard from reliable financial
of financial collapse. Noting
overdue on two prior highway
nip the shopping center problem
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in the bud, on July 5, 1976, Super's sales manager sent to Global's
president a letter informing him that unless Global supplied Super
·with assurances that Global will pay for the steels, as agreed,
Super will not ship the shopping center steel.
Global's president, an experienced businessman, counters
with the response that he has no intention of acceding to Super's
demand, and that if Super is even one day late in delivering the
steel Global will commence an action against Super to recover any
damages sustained by Global caused by the delay in making delivery.
With visions of substantial damages which might be claimed
by Global, Super's sales manager becomes uneasy and begins to wonder

whether he has committed Super to an untenable position. Immediately,
he picks up the telephone, calls his companyvs attorney, recounts his
co!"'1rnunications ,.,i th Global; s president, and asks him whether Super
must ship the shopping center steel to Global in view of the foregoing facts.
What should the company's attorney advise?
3.
Enrico Conatelli resides in Alexandria, Virginia, and is
.·.considered the world's finest performer on the aerial tightrope. On
June 15, 1976 he entered into a written contract with the County of
~rince Nilliam by which he agreed to perform at the County's annual
!air on August 7th for a fee of $1000. The contract further provided that Conatelli would perform on aerial tightrope equipment
wned by him, and which Nould be erected under his personal superision. On July 27, 1976 the Chairman of the Board of Supervisors
f Prince Hilliam County comes to see you, and shows you a letter
e has just received from Conatelli in which the latter recites
at he will not perform in Prince William County as promised. The
tter states the reason for non-performance to be that Conatelli on
e day before had entered into a contract with the County of Fairby the terms of which he will on August 7th, and for a fee o~
,oo, 0 perform on his aerial tightrope equipment during Fairfax
nty s annual fairo The Chairman then asks you where and hy what
al proceeding, if any, Prince William County might best succeed ·
causing Conatelli to carry out his contract with that County.
· What should your answer be?
4.
In l9S3 Walter Clark was devised by the will of his father
acre tract of land on the outskirts of the Citv of FredericksThe land became increasingly valuable, and o~ July 2, 1976
er Clark and his wife Shirley executed a \'Tritten contract to
Y the land to Suburban Development Company for $120,000 by a
of general warranty. The contract, which also was executed by
Development Company, further provided the conveyance was to be

/
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made, and the purchase price paid, on August 20, 1976. On July 6th,
Walter Clark died suddenly and intestate. He is survived by his
wife Shirley and their adult son Joe. Henry Bench, who has duly
qualified as the administrator of the estate of Walter Clark, comes
to see you and tells you the foregoing facts. He also says that he
has met with all necessary parties and has been advised that the
transaction is to be closed as scheduled on August 20th. He then
asks you to t'lhom the net purchase price of the land should pass, and
in what proportions.
How should you answer his question?
5.
John Dennis, who is thirty years of age, has filed a
motion for judgment against Arthur Brook in the Circuit Court of the
City of Richmond. The motion alleges that in 1972 Dennis' father
Frank Dennis died and by his will, which was duly probated, devised
and bequeathed his entire estate to Earl carter as trustee for the
benefit of John Dennis for a term of ten years at the end of which
~erm John Dennis is to receive his father's estate outright and free
of the trust; that part of the trust property consists of a promisv~ory note for $5 ,000 made by Arthur Brook and payable to bearer; that
such promissory note became due on January 15, 1976 and remains unaid though demand for payment has been made by both John Dennis and
'arl Carter; that Earl Carter has refused to sue Arthur Brook to reover on the note; and that he (John Dennis) therefore demands judgent against Arthur Brook for the full amount of the note as well as
terest and costso Arthur Brook has demurred to the motion for
dgment.
How should the Court rule on the demurrer?·
6•
In 196 8, Sam Lawyer prepared a ~:lill for the widower Adam
ost by the terms of which Frost's estate was devised and beathed in its entirety to Frost's son Henry. When that will was
cuted, Lawyer signed as an attesting witness. In April of 1976,
st became bedridden because of a malignancy. Frost's condition
gressively worsened, and on May 15th he telephoned Lawyer and
d him he wished him to dr"lft a ncu nill by the terms of which
~t's estate would be left in equal shares to his son Henry, and
ry Swift who had been Frost's housekeeper for the past three
Lawyer, who knew nothing of .T·lary Swift, promptly drew the
ent as requested, and took it to the bedside of Frost in comwith Lawyer's secretary and her brother. After the document
ead to Frost, it was executed by him, but only Lawyer's secre~nd her brother signed as attesting witnesses.
Other than
ng the document to Frost, and Frost's saying he approved it,
were no discussions between Frost and Lawyer or the witnesses1
0 others were present in the room when the paper was executed
ttested. Frost died on July 12, 1976.
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Henry now comes to
Henry on several occasions.
dence he feels can establish
were the result of fraud and
by Mary S\'Tift. He then asks
sent him in a suit in equity
declared void.

see Lawyer, who has before represented
Henry tells Lmvyer he has obtained evithat the terms of the second document
undue influence practiced on his father
Lawyer whether the latter will reprebrought to have the second document

May Lawyer properly so represent Henry?

7.
The Articles of Incorporation of Adams Corporation, a
Virginia corporation, give full voting rights to all the holders of
its common stock but give no voting rights to the holders of its preferred stock. Its Board of Directors at a meeting held at Myrtle
Beach, South Carolina, decided that the Articles of Incorporation
should be amended so as to increase the aggregate number of authorized preferred shares from 500 to 1000. The Board then unanimously
adopted a resolution setting forth the proposed amendment, finding
that it was in the best interest of the corporation, and directing
/that it be submitted to a vote at a special meeting of the stockholders to be held at l1yrtle Beach, South Carolina, on August 2,
1976. Contrary Andy, a holder of five shares of preferred stock,
heard about the Pr.oposal and became quite irate. He consults you
and asks:
(1) Whether it wan proper for the Directors to have held
at flyrtle Beach, South Carolina.
(2) Bhether it will be proper to hold a meeting of the
tockholders at Myrtle Beach, South Carolina.
(3) t'Jhether the proposed amendment of the Articles of
corporation may be approved at a special meeting of the stockl,ders.
(4) What, if any, action the holders of the preferred
must take in order for the proposed amendment to be adopted.
How ought you to advise him as to each of the foregoing?
Bob Bookkeeper, treasurer of ABC Corporation, devised a
embezzle funds of the corporation by drmV'ing corporate
s payable to Peter Piper, a fictitious person, and, after enng Piper's name, depositing the checks to a bank account which
eeper would establish in the name of Peter Piper. After drawuch a check, and while on his way to the bank to open the acand deposit the check, Bookkeeper was robbed by Tom Thief.
falsely represented himself to TV Appliance Store as Peter
, purchased a TV set, and tendered the check in payment, after
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first endorsing it "Peter Piper" in the presence of the salesman.
The check was accepted by the store and deposited at its bank. The
check was dishonored by the bank upon which it was drawn and which
returned it to TV Appliance Store. It consults you and wants to
know if it has a good cause of action against the ABC Corporation.
How ought you to advise it?
9.
Mr. and Mrs. I. M. Bothered ot-m a residence located in an
attractive neighborhood in the City of Nuisanceville, Virginia. The
city acquired a tract of land, within the corporate limits, across
the street from the residence of the Bothereds, for the authorized
purpose of establishing and maintaining a public park for the benefit of its citizens. Subsequently, but prior to the completion of
the facility, the city opened the park to the public. The facility
lacked trash receptacles, lights, water fountains, toilets and telephones. The parking areas, which were located in the immediate
vicinity of the residence owned by the Bothereds had not been paved,
nor had a supervisory staff been provided for the park facilites.
During the months that follm1ed, the Bothereds were subjected to numerous visits from park visitors seeking to use their
plumbing facilities or telephone. Trash which accumulated in the
park area and dust from the unpaved parking lot blew across the
street onto their property. Park visitors held noisy parties at
ihich alcoholic beverages were consumed in public. Completely exsperated, the Bothereds finally seek your services.
How, if at all, may they alleviate the conditions?
10.

Simon Pure was an aluminum siding salesman. In 1955 he
They immediately established a
sidence in the City of Roanolce and lived there until his death •
. 1957 they had a son named Emerson.
About the time Emerson h'as
:rn, Chastity's aunt died and bequeathed $50,000 to her. To pro'"'
de more room for their growing family, Chastity used the $50,000
uest to purchase a home. The property was conveyed to Simon and
tity "as tenants by the entirety with the right of survivorship
at common la-w." To be certain that Chastity and Emerson would be
tected in the event of his death, Simon took out a $75,000 life
Urance policy in 1960 and named his estate as the beneficiary
~eof.
lie was a very successful businessman, and in 1968 pured another life insurance policy having a face value of $100,000.
n named Chastity as the beneficiary under this policy. Two
s later he transferred ownership of the $100,000 policy to
tity, retaining no rights under the policy. Thereafter, Chastity
the premiums on the policy from her own funds. In 1970 Simon
ased a u. s. Savings Bond and paid for it with his earnings
t and married Chastity Chalmers.
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from his busin,~ss. 'l'he bond was re<Jistcred in the nanes of !!Simon
Pure or Chastity Pure.t' i.'-!o r:rift tax t.:1as paid or payable on it. The
bond had a value of ~25,000 at the time of his death.

I~1 1)74. Simon 3Ufferec.1 a i.rnart attack.
~·lhile he was in
the hos)ital, he was visited by .2merson. Simon called :Smerson to
nis bedsi,le, handed him an antigue golC. watch and said, "This has
been a good \;atch, and I would keep it if I thought I was going to
live. Since I a':'.'t dying, I Hant you to have the uatch." To everyone's sur:1ris0, Sim.on recovered antl lived until 1976. Simon's ·will
providea that his entire probate estate was to ~e ~laced in a trust,
. the in cone fron ~Jhich was to be paid to Cl1asti ty for her life and at
·.··her J.eae1 the cor;..:ms wa3 to be 2aid to 2merson. At Simon's death, at
;,the age of 4 5, his estate received $ 75, O00 as the proceeds under the
;:.first lifG insurance }.)Olicy and Chastity received $100, 000 under the
~;secon<l policy and '.)25,000 for thG u. s. Savings Dond.

(1) Whicii, if any, 0£ the above items, the house,
the proceeds from each of the two life insurance policies,
the Hatch anJ. the bond, would be included in Simon's
gross estate for federal estate tax ?Urposes?
Whicl1 of these items, if any, ~voulcl qualify
for the marital deduction for federal estate tax ?Urposeo?
{2)

